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The Exposure – 5 Myths

• Myth #1: Employees who are paid a salary or who are “managers” are not entitled to 
overtime.

• Myth #2: A worker’s day starts after their computer boots up or after they put on their 
protective work gear/uniform.

• Myth #3: Employees who take work home for convenience are not entitled to 
overtime.

• Myth #4: Employers can give comp time instead of overtime.

• Myth #5: Classifying employees the same way as everyone else does in the industry 
is a good defense.
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The Exposure - Legal Framework
• Fair Labor Standards Act (FLSA): 1938 Federal law that requires employers to pay 

covered employees who are not otherwise exempt, at least the federal minimum wage 
and overtime where applicable; enforced by the Wage and Hour Division of the 
Department of Labor (“DOL”).
– Overtime Exemptions:  To avoid the overtime requirement, the employer bears the burden of proof that an 

individual falls within six (6) legally defined exemptions:
- *Executive
- *Administrative
- *Professional
- Computer Employee
- Highly Compensated (typically more than $100,000 annually)
- Outside Sales 

* On June 30, 2015, the Department of Labor announced its long-awaited proposal to amend the “white collar” 
exemption for executive, administrative, and professional employees. Somewhat surprisingly, the Division only 
made specific proposals with respect to the salary levels required for the exemption and the highly-compensated 
exemption, as opposed to specific duties. It is expected that up to 10 million workers could then be subject to 
overtime.

- In 2016, which is when the salary increase would be expected, the standard salary is projected to be $970 per 
week or $50,440 per year (versus current of $455 per week or $23,660 per year)

- The highly-compensated employee standard would be set at $122,148 (versus current $100,000)
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� Class/Collective Actions:  Establishing a collective action under 
the FLSA is not as rigorous as the class certification procedure 
required for employment discrimination lawsuits (resulting in a 
“gold mine” for the plaintiffs’ bar).

� 29 U.S.C. §§§§ 216(b):  The FLSA allows one or more employees to 
maintain an action for or on “behalf of himself or themselves and 
other employees similarly situated…”

� Hybrid Actions:  Opt-in rates often lead Plaintiff’s counsel to bring 
FLSA claims under § 216(b) along with state law class action 
claims under Rule 23.

� State Laws: Often impose stricter requirements than the FLSA 
(e.g., minimum wage and daily overtime) and address certain 
areas not covered by the FLSA (e.g., rest periods and meal 
breaks).

The Exposure - Legal Framework
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• Damages for FLSA violations can include up to three (3) years of back 
pay for each employee.
– Two years of back wages (prior to the time of filing of the suit or when 

the employee “opts-in” to the case).
– An additional one year if there is a finding of “willful” violation 

- “Willful violation” has been interpreted by the DOL as if “the employer 
either knew or showed reckless disregard for the matter of whether its 
conduct was prohibited by the statute.”

• Liquidated (double) damages.

• Defense costs;  Plaintiff’s attorneys’ fees; injunctive relief.

The Exposure: Remedies and Penalties
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• Penalties:

◦ Civil money penalties (CMP) of $1,100 for each violation or for 
repeated violation or for willful violation of the minimum wage or 
overtime requirements.

◦ Criminal fines up to $10,000 on the first conviction; up to $10,000, or a 
term of imprisonment of up to six months, or both, on all convictions 
after the first conviction. Very rare but recent example:
◦ The owner of several Papa John's franchises in New York City 

will serve 60 days in jail for failing to pay his w orkers the 
minimum wage and overtime, New York's Attorney Gene ral 
announced November 16, 2015.

� There are no punitive damages under FLSA;  however, some state laws 
may allow for punitive damages.

The Exposure: Remedies and Penalties
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• According to a recent Federal Judicial Center data, wage and hour litigation continued to 
outpace all other types of workplace class actions.  In the Federal Government’s FY15 (ended 
September 30), 8,781 FLSA lawsuits were filed -- an increase of almost 8% from the 8,160 filed 
in FY14. 
– In 2000, there were just 1,935 FLSA lawsuits filed – an increase of 450% in less than 15 

years. These numbers do NOT include state actions or actions brought by the DOL.

• The top 10 private wage and hour settlements in 2014 totaled $215.3 million

• The above settlement figure does not include DOL settlements.
- In FY2014, the Wage and Hour Division (“WHD”) recovered over $240 million in back 

wages for more than 270,000 workers.
- Since early 2009, the WHD has closed  over 150,000 cases nationwide, resulting in more 

than $1.3 billion in back wages for more than 1.5 million workers.
- From FY2009 to FY 2014, agency initiated investigations increased 23%.
- In FY2014 there was a 78% violation rate in agency-initiated investigations.

• Class Action litigation also on the rise – in 2015, near 10% increase in the number of 
companies facing at least one major class action.

The Exposure – Litigation and DOL Trends



The Exposure: Common Allegations

• Most claims involve:
– failure to pay overtime
– failure to pay for “off-the-

clock” work
– failure to provide meal and/or 

rest breaks
– misclassification of exempt 

versus non-exempt 
employees

NERA, "Trends in Wage and Hour Settlements: 2014 Update," 7/14/15.
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The Exposure:  Industries and Jurisdictions

NERA, "Trends in Wage and Hour Settlements: 2014 Update," 7/14/15.
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• Joint Employer: Potential impact of the August 27, 2015 Browning-Ferris Industries (BFI) 
National Labor Relations Board decision which significantly expands what is considered a “joint-
employer.”

• Independent Contractors versus Employee: Implications of the July 15, 2015 Department of 
Labor’s WHD “Administrator’s Interpretation No. 2015-1”  -- an interpretation of the Fair Labor 
Standards Act (FLSA) definition of “employ,” which results in most workers now being 
considered employees and NOT independent contractors. 

• “On Demand” business models (i.e. Uber) 

• Unpaid Interns: Varying decisions on when such individuals should actually be paid.

• Donning and Doffing: Supreme Court to decide  the Tyson Foods case in 2016.

The Exposure – Other Hot Topics



The Exposure – Loss Mitigation Strategies

1. Consider Proactive Self-Audits

�Identify and Review Potentially Impacted Positions (salary 
baselines and duties)

2. Consider Additional Training

�Recordkeeping
�Compliance with Meal and Rest Breaks

�Not Just HR Issue; Consider Field/Operations Training

3. Consider Best Practices on Bring Your Own Devices/Overtime

4. Consider Arbitration Agreement, including Class Action Waivers
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W&H Coverage Evolution: Traditional Coverages

• D&O: Limited individual coverage possible; new exclusions.

• Fiduciary Liability: Focuses on ERISA; may trigger some coverage with 
independent contractor versus employee debate; new exclusions.

• EPL: Absolute exclusion; narrow sublimits.
– Why not cover W&H?

- Uninsurable; moral hazard; insurance was not intended to 
reimburse companies for unpaid overtime.

- How do we underwrite it?
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W&H Insurance – Continues to Become More 
Favorable

Here is a brief timeline of the evolution of Wage and Hour insurance on a stand-alone basis – the market has really 
evolved to become much more favorable for insureds:

January 2013

• Marsh releases Wage and Hour Preferred, a program led by Markel Bermuda.  Originally targeted to Markel’s EPL 
insureds only, with minimum retentions of $5 million and minimum rate per million in the $30,000 range.

Mid/Late 2013

• XL Bermuda and Awac Bermuda also release their own primary policy forms, initially preferring a quota share primary 
layer up to $10 million.  

• Each market also stating minimum retentions of $5 million, but we begin to see the potential of retentions in the $2.5 
million range, with minimum rate per millions coming below $30,000.  

• Markel responds to this by no longer requiring that the company also be an EPL insured, and considering possibly 
lower retentions and premiums.  Three viable primary alternatives continue to generate competition and streamlined 
information needed to obtain indications.

More Capacity
Lower Retentions Lower Pricing Very Broad 

Coverage
More Flexible 
Underwriting
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2014

• Continued increase in interest by companies to explore the coverage.  As a way to help mitigate the cost and not add a 
new “line item” in the insurance budget, we explore alternative structures to blend the Wage and Hour into an already 
existing EPL program. Several companies bind coverage on both a stand-alone and blended basis.

• Argo Bermuda also willing to consider primary, even though they do not have their own lead form.  Many other 
Bermuda markets willing to quote excess only (ie. Ace, Aspen, Axis, Endurance,  Ironstarr).

2015

• Beazley Syndicate in London formally releases their policy in September 2015. They currently have $5 million in 
capacity and will consider a blend with EPL or an excess “drop down” structure over EPL. They will consider retentions 
starting at $250,000.

• Starpoint in London will consider excess Wage and Hour and also has $5 million in capacity.

• AIG releases their primary form in September 2015.  This is the first domestic market to offer a stand-alone policy.  
Their capacity is $25 million and minimum retention is $5 million.

• More companies bind coverage.  A significant amount of companies obtain quotes and continue to evaluate the spend 
internally. 

More Capacity
Lower Retentions Lower Pricing Very Broad 

Coverage
More Flexible 
Underwriting

W&H Insurance – Continues to Become More 
Favorable (cont’d)
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Stated Capacity (millions)
Minimum Retention 

(millions)

AIG USA $25 $5.0 

AWAC BDA $15 $2.5 

ARGO BDA $15* $1.0

Beazley UK $5 $0.250

Chubb Atlantic BDA $15* NA

Markel BDA $25 $1.0

XL Catlin BDA $25 $2.5

Total Primary $125

* No lead form yet but could quota share or adopt another form

Excess capacity also available mainly in Bermuda, up to 
approximately $175 million.

W&H Insurance – Primary Market Recap
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W&H Coverage Highlights

• Claims made policy including coverage for “unknown” prior acts.

• Broad definition of Claim to include:

– Claims for actual or alleged violation of the Fair Labor Standards Act or similar 
state laws, such as the California Labor Code, the New York Labor Law, and 

similar state statutes 

– Receipt of a lawsuit brought by the DOL as well as employees or independent 
contractors

– Mediation, arbitration or other alternative dispute resolution proceeding
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W&H Coverage Highlights

• Broad definition of Wage and Hour Practices Liability to include:
– Misclassifying an Employee as an independent contractor or as exempt versus 

non-exempt;
– Miscalculating the overtime rate of pay;
– Failing to pay wages, partially or fully, for shift start or shift end, or other “off-the-

clock” activities such as booting and logging on to work computers; 
– Failing to pay wages, partially or fully, for “donning and doffing” activities;
– Failing to provide required meal and rest periods;
– Failing to compensate partially or fully for work-related travel times;
– Failing to maintain or keep accurate records relating to wages earned or hours 

worked
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• Broad coverage for wage and hour exposures:

– Non-duty to defend (except Beazley) and no required panel counsel 
(except AIG for certain claims)

– No consent needed to settle individual wage and hour claims within 
the retention

– Territory: United States and territories only
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W&H Coverage Highlights
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W&H Coverage Highlights

All elements of the following hypothetical loss are included in the definition of Loss.* 

* Actual coverage for a real claim is always subject to the claim’s specific fact pattern as well as all terms, conditions and exclusions of the 
actual policy.
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– Employee count: State-by-state split; Exempt / Non-Exempt; Full-Time / Part-
Time

– Copy of written company policies relating to Wage & Hour
– Company policies relating to employee use of cell phones and blackberries
– Wage & Hour compliance documentation
– Internal Wage & Hour training programs
– Copies of Wage & Hour audits (internal and/or external)

– Job descriptions (including reclassifications) 
– Policies relating to IT classifications and exemption status
– Payroll and timekeeping practices, policies and procedures
– Policies relating to independent contractors, consultants and/or temporary 

workers
– California specific practices, policies and procedures
– Detailed claims history
– Application including warranty
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W&H Underwriting Information
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The Lighter Side – Wage and Hour
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The Lighter Side – Wage and Hour
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